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Dear Madam,

BRIEF OVERVIEW OF THE CONSUMER PROTECTION ACT, NO. 68 OF 2008 (‘THE ACT’) : AGRICULTURAL PRODUCE AGENT’S COUNCIL (‘APAC’)
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We have been requested to provide a brief overview of the essential aspects of the Act which are applicable to APAC, Agents (Fresh Produce Market Agents, Livestock Agents and Expert Agents), and the market authorities who are essentially providers of services and Producers (sellers of fresh produce / livestock) who are essentially providers of goods.

In preparing this overview, we have chosen to emphasize the most notable aspects of the Act, and to provide references to the specific applicable sections.  The content of this overview should not be regarded as exhaustive, but merely as a starting point, and cannot be a substitute for a personal study of the Act and future developments in case law.

1.
INTRODUCTION

1.1
The last remaining provisions of the Act will come into effect during April 2011.  The Act repealed, in whole or in part, the following statutes:

1.1.1

The Business Names Act;

1.1.2

The Price Control Act;

1.1.3

Sale and Service Matters Act;

1.1.4

Trade Practices Act;

1.1.5

Consumer Affairs Act;

1.1.6

Parts of the Merchandise Marks Act.

1.2
The Act will, to a large extent, change the manner in which business is carried out in South Africa

1.3
The whole chain of supply is affected by the Act directly, both in the supply of goods and services and in the promotion and marketing of such goods and services.

1.4
Consumers (in the very widest sense) will be able to hold the whole chain of supply, from the supplier up to and including the manufacturer or importer of goods, jointly and severally liable for damages and/or loss suffered.  The claimant consumer need not even be the original purchaser of the goods but could, for instance, be a user of those particular goods or a recipient or beneficiary of those particular services.
1.5
The maxim “let the buyer beware” has now been clearly replaced by a maxim which states “let the seller beware”.

2.
DEFINITIONS


For purposes of fully understanding the Act, it is important to first read and understand the definitions in the Act.  The following definitions are relevant with regard to the goods or services delivered by APAC, Agents, market authorities or Producers (sellers).  Only the relevant part of the definition (as far as it relates to the fresh produce and live stock industry) is quoted and discussed.
2.1
“Consumer”, in respect of any particular goods or services, means:

(a)
a person to whom those particular goods or services are marketed in the ordinary course of the supplier’s business;

(b)
a person who has entered into a transaction with the supplier in the ordinary course of the supplier’s business, unless the transaction is exempt from the application of the Act by Sections 5 (2) or (3) [see paragraph 3.2 below];

(c)
if the context so requires or permits a user of those particular goods or a recipient or beneficiary of those particular services, irrespective of whether that user, recipient or beneficiary was a party to a transaction concerning the supply of those particular goods or services.

2.2
“Supplier” means a person or an entity who markets goods and services, irrespective of whether the supplier:

(a)
resides or has its principal office within or outside the Republic of South Africa;


(b)
operates on a for-profit-basis- or otherwise;

(c)
is an individual, company, close corporation, partnership, trust, association, organ of State, an entity owned or directed by an organ of State, a person contracted or licensed by an organ of State, or a public private partnership;  or

(d)
is required or licensed in terms of any public regulation to make the supply of the particular goods or services available.

2.3
“Supply”, when used as a verb:

(a)
in relation to goods includes sell, rent, exchange and hire in the ordinary course of business for consideration;  or

(b)
in relation to services, means to sell the services or to perform or cause them to be performed or provided, or to grant access to any premises, event, activity or facility in the ordinary course of business for consideration. If the Agent causes someone to perform services to the Producer or the Purchaser, he will be deemed to have made a “supply”.
2.4
“Goods” includes:


(a)
anything marketed for human consumption (for example : fresh produce);

(b)
any tangible object not otherwise contemplated in paragraph (a), for example : livestock, including any medium on which anything is or may be written or encoded;

(c)
a legal interest in land or any other immovable property, other than an interest that falls within the definition of “service”;  and


(d)
gas, water and electricity.

2.5
“Service” includes, but is not limited to:

(a)
any work or undertaking performed by one person for the direct or indirect benefit of another, for example : the work undertaken by an Agent on behalf of the Producer;


(b)
the transportation of an individual or any goods;


(c)
the provision of:

(i)
access, or of a right of access, to an event or to any premises (access to the trading floor given by the market authority to the Agent and to the Purchasers is regarded as a “service”), activity or facility;  or

(ii)
access to or use of any premises or other property in terms of a rental, for example : the office and floor space rented by the Agent from the market authority.

(d)
the provision of any information, advice or consultation, except advice that is subject to regulation in terms of the Financial Advisory and Intermediary Services Act, 2002;

(e)
a right of occupancy of, or power or privilege over or in connection with, any land or other immovable property, other than in terms of a rental.

2.6
“Market”, when used as a verb, means to promote or supply any goods or services.

2.7
“Promote” means to:

(a)
advertise, display or offer to supply any goods or services in the ordinary course of business, to all or part of the public for consideration;

(b)
make any representation in the ordinary course of business that could reasonably be inferred as expressing a willingness to supply any goods or services for consideration;  or

(c)
engage in any other conduct in the ordinary course of business that may reasonably be construed to be an inducement or attempted inducement to a person to engage in a transaction.

2.8
“Producer”, with respect to any particular goods, means a person who:

(a)
grows (for example : farmer), nurtures, harvests, mines, generates, refines, creates, manufactures or otherwise produces the goods within the Republic, or causes any of those things to be done, with the intention of making them available for supply in the ordinary course of business;  or

(b)
by applying a personal or business name, trade mark, trade description or other visual representation on or in relation to the goods, has created or established a reasonable expectation that the person is a person contemplated in paragraph (a) (for example : where fresh produce is repacked and sold under a trade description different to that of the farmer’s trade description).
2.9
“Intermediary” means a person who, in the ordinary course of business and for remuneration or gain, engages in the business of:
(a)
representing another person (for example : the farmer) with respect to the actual or potential supply of any goods or services;

(b)
accepting possession of any goods or other property from a person for the purpose of offering the property for sale;  or

(c)
offering to sell to a consumer, soliciting offers for or selling to a consumer, any goods or property that belongs to a third person, or service to be supplied by a third person,

but does not include a person whose activities as an intermediary are regulated in terms of any other national legislation.

2.10
“Business” means the continual marketing of any goods or services.

2.11
“Agreement” means an arrangement or understanding between or among two or more parties that purports to establish a relationship in law between or among them.
2.12
“Transaction” means:


(a)
in respect of a person acting in the ordinary course of business:

(i)
an agreement between or among that person and one or more other persons for the supply or potential supply of any goods or services in exchange for consideration;  or

(ii)
the supply by that person of any goods to or at the discretion of the consumer for consideration;  or

(iii)
the performance by, or at the direction of, that person of any services for or at the direction of a consumer for consideration;  or

(b)
an interaction contemplated in Section 5 (6), irrespective of whether it falls within paragraph (a).

2.13
“Consideration” means anything of value given and accepted in exchange for goods or services, including:
(a)
money, property, a cheque or other negotiable instrument, a token, a ticket, electronic credit, credit, debit or electronic chip or similar object;


(b)
labour, barter or other goods or services;


(c)
loyalty credit or award, coupon or other right to assert a claim;  or


(d)
any other thing, undertaking, promise, agreement or assurance, 


irrespective of its apparent or intrinsic value, or whether it is transferred directly or indirectly, or involves only the supplier and consumer or other parties in addition to the supplier and consumer.

2.14
“Juristic Person” includes:


(a)
a body corporate;


(b)
a partnership or association;  or


(c)
a trust as defined in the Trust Property Act, 1988.

2.15
“Licence”, depending on the context, means the authority, regardless of its specific title or form, issued to a person and in terms of which that person is either:


(a)
authorised in terms of a public regulation to conduct business (for example : a Fidelity Fund Certificate);  or


(b)
authorised by another person to:



(i)
access any facility or use any goods;  or



(ii)
supply any goods or services.


2.16
“Facility” means any premises, space (for example : floor space) or equipment set up to fulfil a particular function (for example : a computer programme), or at, in or on which a particular service is available.
2.17
“Public Regulation” means any national, provincial or local government legislation or subordinate legislation, or any licence, tariff, directive or similar authorisation issued by a regulatory authority or pursuant to any statutory authority.

2.18
“Regulatory Authority” means an organ of State or entity established in terms of national or provincial legislation responsible for regulating an industry, or sector of an industry.

2.19
“Service Provider” means a person who promotes, supplies or offers to supply any service.

2.20
“Unit Price” means a price for any goods or services expressed in relation to a well-known measure such as quantity, weight, volume, duration or other measurable unit by which the goods or services are allocated.
2.21
“Supply Chain”, with respect to any particular goods or services, means the collectivity of all suppliers who directly or indirectly contribute in turn to the ultimate supply of those goods or services to a consumer, whether as a Producer, importer, distributor or retailer of goods, or as a service provider.  (This definition is important with regard to product liability in terms of Section 61 of the Act – see paragraph 17 below).
2.22
“Importer”, with respect to any particular goods, means a person who brings those goods, or causes them to be brought, from outside the Republic into the Republic, with the intention of making them available for supply in the ordinary course of business.

2.23
“Trade Description” means:

(a)
any description, statement or other direct or indirect indication, other than a trade mark, as to:


(i)
the number, quantity, measure, weight or gauge of any goods;


(ii)
the name of the Producer or Producer of any goods;

(iii)
the ingredients of which any goods consist, or material of which any goods are made;


(iv)
the place or country of origin of any goods;


(v)
the mode or manufacturing or producing any goods;  or


(vi)
any goods being the subject of any patent, privilege or copyright;  or

(b)
any figure, work or mark, other than a trade mark that, according to the custom of the trade, is commonly understood to be an indication of any matter contemplated in paragraph (a).

3.
EXEMPTIONS, PROHIBITIONS AND OBLIGATIONS UNDER THE ACT
3.1
The general rule is that the Act applies to:

3.1.1
Every Transaction (see definition above) occurring within the Republic of South Africa, unless it is exempted as below.

3.1.2
The promotion of any goods or services, or of the supply of any goods or services within the Republic of South Africa, unless:

(i)
those goods or services could not reasonably be the subject of the transaction to which this Act applies in terms of paragraph 3.1.1;  or
(ii)
the promotion of those goods or services have been exempt in terms of Subsections 5 (3) and (4) (see paragraph 3.2.5 below).
3.1.3
Goods or services that are supplied or performed in terms of a transaction to which this Act applies, irrespective of whether any of those or goods are offered to supplied in conjunction with any other goods or services, or separate from any other goods or services;  and

3.1.4
goods that are supplied in terms of a transaction that is exempt from the application of this Act, but only to the extent provided for in Section 5 (5) (i.e. where goods are supplied within the Republic in terms of a transaction that is exempt from the Act, but such goods and the importer or Producer, distributor and retailer of those goods are nevertheless subject to the provisions of the Act dealing with safety, monitoring and recall (Section 60) and liability for damage caused by goods (Section 61).

3.2
The following do not fall to be administered by the provisions of the Act, i.e. the Act does not apply in those instances where the transaction or consumer has been exempt from the provisions of the Act:
3.2.1

The State:



In circumstances where the State is the consumer of the goods or services.

3.2.2

Big Business:


This applies to circumstances under which the consumer is a juristic person (as defined) whose asset value or annual income is over the threshold value as proclaimed in the Government Gazette from time to time.

3.2.3

Credit Agreements:

The Act does not apply to a transaction which constitutes a Credit Agreement under the National Credit Act.

3.2.4

Employment Services:
Services to be supplied in terms of an Employment Agreement are exempt from the Act.

3.2.5

Ministerial Exemptions:
The Minister may, by notice in the Government Gazette, grant industry-wide exemptions.

3.3
The Act prohibits certain unfair business practices and also imposes obligations on suppliers of goods and services.  As a general rule, the Act states in Section 4 (5) that the person engaged in business must not:

3.3.1
Engage in any conduct contrary to, or calculated to frustrate or defeat the purposes and policy of the Act.

3.3.2
Engage in any conduct that is unconscionable (shocking and morally unacceptable), misleading or deceptive, or that is reasonably likely to mislead or deceive.

3.3.3
Make any representation about the supplier or any goods or services, or a related matter, unless the person has reasonable grounds for believing that the representation is true.

3.4
The Act contains the following prohibition tables that follow (compiled by Adv N.J. Melville)
	PROHIBITIONS
	SECTION(S)

	No unfair discrimination against a person or group, or giving any person or group preferential treatment.
	Section 8

	No unwanted direct marketing and a restriction on times when consumers can be contacted.
	Sections 11 & 12

	No false, misleading or deceptive representations about a supplier or any goods or services, unless the person has reasonable grounds for believing that the representation is true.
	Section 4 (5)(b) & (C); and 41

	No false, misleading or deceptive representations about the nature, properties, advantages or users of the goods or services.
	Section 29

	No misleading trade description. 
	Section 24 (2)

	No misleading or deceiving regarding the actual availability or price of goods or services.
	Section 30 (1)

	No unfair, unreasonable or unjust price, marketing or negotiation.
	Section 48 (1) & (2)

	No prohibited transactions, agreements, terms or conditions.
	Section 51 (1)

	No fraudulent / pyramid schemes and offers.
	Sections 42 (1) and 43 (1)

	No conditional bundling of goods and services (i.e. requiring that a consumer purchase any other particular goods or services from that supplier or designated a third party etc.)
	Section 13 (1)

	No automatic renewal of fix-term agreements.
	Section 14 (1)

	No repair or maintenance services unless pre-authorisation based on estimates provided.
	Section 15 (1)

	No unsolicited goods or services to be provided.
	Section 21 (1)

	No display of goods for sale by a retailer without displaying a price, including a unit price.
	Section 23 (3)

	No negative option marketing.
	Section 31 (1)

	No overselling and overbooking.
	Section 47 (1)

	Not make a promotional offer with the intention of not fulfilling it.
	Section 34 (3)

	Not offer participation in a loyalty programme with the intention of not providing it.
	Section 35 (2)

	Not pretend that someone has won a competition.
	Section 36 (2)

	Not make a false representation regarding the availability, profitability or risk of work or business.
	Section 37 (1)

	Not promote, offer or supply any goods or services under the condition that the consumer will receive a benefit if the consumer refers other customers.
	Section 38 (1)

	Not contract with mentally unfit persons and minors.
	Section 39 (1)

	Not use physical force, undue influence, unfair tactics etc. in marketing, negotiating, supplying goods or services or collection of payment.
	Section 40 (1)

	Not take advantage of physical or mental disability, illiteracy, ignorance, inability to understand the language.
	Section 40 (2)

	Not require a customer to waive any rights, assume any obligation or waive any liability of the supplier.
	Section 48 (1)

	Not supply unsafe, defective or hazardous goods.
	Section 61 (1)

	
	

	OLBIGATIONS OF SUPPLIER
	

	
	

	Notices and documents etc. to be in the prescribed form or in plain language.
	Section 22 (1)

	Provide a written record of transaction for goods or services supplied / written consumer agreements.
	Sections 26 (2) and 50 (1)

	Disclose reconditioned or gray market goods.
	Section 25 (1)

	Disclose the prescribed information to a consumer if catalogue marketing
	Section 33 (3)

	Intermediary in the sale of any property or services must disclose prescribed information.
	Section 27 (1) read with Regulation 12, 13 and 18

	Inform the consumer of the right to cancel direct marketing agreement
	Section 32 (1)

	Draw limitation of risk or liability of the supplier or an assumption of risk or liability by the consumer to the attention of the consumer.
	Section 49 (1)

	Draw potential risks of an unusual character or that consumer could not reasonably be expected to be aware or that could result in serious injury or death, to the attention of the consumer.
	Section 58 (1)

	Wear or display identification device or provide identification when calling on consumer.
	Section 28

	Accept the return of designated products from any consumer, without charging the consumer.
	Section 59 (1)

	Deliver the goods / refund to the consumer for lay-bys.
	Section 62 (1) & (2)

	Give written notice of the intention to close a service facility.
	Section 64 (3)

	Take care of an account for consumer’s property.
	Section 65

	Repay the deposit for containers, pallets etc.
	Section 66

	Return parts or components to a consumer in a reasonably clean container.
	Section 67


3.5
Section 23 which deals with the disclosure of the price of goods or services provided, inter alia, that the supplier must not require a consumer to pay a price for any goods or services higher than the display price for those goods or services, or if more than one price is concurrently displayed, higher than the lower or lowest of the prices so displayed.  This, does, however, not apply in respect of the price of any goods or services if the price of those goods or services is determined by or in terms of any public regulation.

3.6
The Act also prescribes the information that needs to be given to consumers in order to allow them to make informed decisions.  
3.7
The following information needs to be disclosed to a consumer:

	OBLIGATIONS OF DISCLOSURE
	SECTION(S)

	Plain and understandable language.
	Section 22

	Disclosure of price of goods or services.
	Section 23

	Product labelling and trade descriptions.
	Section 24

	Disclosure of reconditioned or gray market goods.
	Section 25 (1)

	Written record of a transaction.
	Section 26

	An intermediary in the sale of any property or services must disclose prescribed information
	Section 27 (1) read with Regulations 12, 13 and 18

	Wear or display identification device or provide identification when calling on the consumer.
	Section 28

	Inform the consumer of the right to cancel direct marketing agreement.
	Section 32 (1)

	Disclose the prescribed information to a consumer if catalogue marketing.
	Section 33 (3)

	Draw limitation of risk or liability of the supplier or an assumption of risk or liability by the consumer to the attention of the consumer.
	Section 49 (1)

	Draw potential risks of an unusual character or that consumer could not reasonably be expected to be aware of, or that could result in serious injury or death to the attention of the consumer.
	Section 58 (1)


3.8
The supplier of goods or services must provide the consumer with a written record of the transaction which has been concluded.  Section 26 requires the following:

3.8.1
The supplier’s (Producer) full name, or registered business name and VAT registration number, if any.

3.8.2
The address of the premises (for example : farm address) at which, or from which, the goods or services were supplied.

3.8.3

The date on which the transaction occurred.

3.8.4
The name or description of any goods or services supplied or to be supplied.
3.8.5
The unit price (see definition in paragraph 2.20 above) of any particular goods or services supplied or to be supplied.

3.8.6

The quantity of any particular goods or services supplied or to be supplied.

3.8.7

The total price of the transaction, before any applicable taxes.

3.8.8

The amount of any applicable taxes.

3.8.9

The total price of the transaction, including applicable taxes.

3.9
The Act also provides for the manner in which goods and services must be advertised and marketed.  The key rule is one of honesty and fair dealing, and responsible conduct.

3.10.
The table below indicates how goods and services must be advertised and marketed:

	PROHIBITIONS ON ADVERTISINJG AND MARKETING
	SECTIONS

	No false, misleading or deceptive representations about a supplier or any goods or services, unless the person has reasonable grounds for believing that the representation is true.
	Sections 41 and  4 (5) (b) & (c)

	No false, misleading or deceptive representations about the nature, properties, advantages or users of the goods or services.
	Section 29

	No misleading trade description.
	Section 24 (2)

	No unfair, unreasonable or unjust price, marketing or negotiation.
	Section 48 (1) & (2)

	No fraudulent, pyramid schemes and offers
	Sections 42 (1) and 43 (1)

	No overselling or overbooking
	Section 47 (1)

	No misleading or deceiving regarding the actual availability or price of goods or services (Bait marketing)
	Section 30 (1)

	No use of physical force, undue influence, unfair tactics, etc. in marketing, negotiating, supplying goods or services or collection of payment (Unconscionable conduct)
	Section 40 (1)

	Not to take advantage of physical or mental disability, illiteracy, ignorance, inability to understand the language.
	Section 40 (2)

	No negative option marketing.
	Section 31 (1)

	Not to pretend that someone has won a competition (Promotional competitions)
	Section 36 (2)

	Not make a promotional offer with the intention of not fulfilling it (Trade coupons and similar promotions)
	Section 34 (3)

	Not offer participation in a customer loyalty programme with the intention of not providing it.
	Section 35 (2)

	Not make a false representation regarding the availability, profitability or risk of work or business (Alternative work schemes).
	Section 37 (1)

	Referral selling. 
	Section 38 (1)

	Direct marketing.
	Sections 11, 12, 28 and 32

	Unsolicited goods.
	Section 21


4.
AGREEMENTS : UNFAIR OR UNREASONABLE PROVISIONS
4.1
The Act refers to agreements, transactions and contracts.

4.2
The term “contract” is not defined in the Act, but is used in Section 48.  Section 48 refers to the terms and conditions that were agreed between the parties.

4.3
A Transaction is broader than an agreement and it includes an agreement for the supply of goods or services in exchange for consideration, as well as the actual supply of the goods or the performance of services.

4.4
Every consumer has the right to assume, and it is an implied term of every transaction or agreement, that the supplier has the legal right or the authority of the legal owner to supply, sell or lease the goods.

4.5
No formalities are required for concluding a Consumer Agreement – it need not be in writing or even spoken.  

4.6
In terms of Section 50 the Minister could provide that some agreements should be reduced to writing and once that has been determined, the written agreement must be in plain language, and it applies even if the consumer did not sign the agreement.

4.7
Regulation 56 (3) contains a list of contract terms which are presumed not to be fair and reasonable.  The list is not exhaustive and is indicative only, so that a term listed therein may be fair in view of the particular circumstances of the case.  The following terms are deemed to be unfair if it has the purpose and effect of:

(a) 
excluding or limiting the liability of the supplier for death or personal injury caused to the consumer through an act or omission of that supplier;

(b) 
excluding or restricting the legal rights or remedies of the consumer against the supplier or another party in the event of total or partial non-performance or inadequate performance by the supplier of any of the obligations provided for in the agreement, including the right of the consumer to set off a debt owed to the supplier against any claim which the consumer may have against the supplier;

(c) 
limiting the supplier's obligation to respect commitments undertaken by his or her agents or making his or her commitments subject to compliance with a particular condition which depends exclusively on the supplier;

(d) 
excluding or hindering the consumer's right to take legal action or exercise any other legal remedy, particularly by requiring the consumer to take disputes exclusively to arbitration not covered by the Act or other law;

(e) 
restricting the evidence available to the consumer or imposing on him or her a burden of proof which, according to the applicable law, should lie with the supplier;

(f) 
giving the supplier the right to determine whether the goods or services supplied are in conformity with the agreement or giving the supplier the exclusive right to interpret any term of the agreement;

(g) 
allowing the supplier to retain a payment by the consumer where the latter fails to conclude or perform the agreement, without giving the consumer the right to be compensated in the same amount if the supplier fails to conclude or perform the agreement;

(h) 
requiring any consumer who fails to fulfil his or her obligation to pay damages which significantly exceed the harm suffered by the supplier;

(i) 
allowing the supplier to terminate the agreement at will where the same right is not granted to the consumer;

j) 
enabling the supplier to terminate an open-ended agreement without reasonable notice except where the consumer has committed a serious breach of agreement;

(k) 
allowing the supplier to increase the price agreed with the consumer when the agreement was concluded without giving the consumer the right to terminate the agreement;

(I) 
obliging the consumer to fulfil all his or her obligations where the supplier has failed to fulfil all his or her obligations;

(m) 
giving the supplier the possibility of transferring his or her obligations under the agreement to the detriment of the consumer, without the consumer's agreement;

(n) 
restricting the consumer's right to re-sell the goods by limiting the transferability of any commercial guarantee provided by the supplier;

(o)
enabling the supplier to unilaterally alter the terms of the agreement including the characteristics of the product or service; provided that this paragraph does not apply to an open-ended agreement, but then the supplier must forthwith inform the consumer thereof, and the consumer is then free to dissolve the agreement immediately;
(p) 
unilaterally amending terms of the agreement communicated to the consumer in a durable medium through on-line terms of the agreement which have not been agreed by the consumer;

(q)
permitting, or having the effect of permitting, the supplier, but not the consumer, to avoid or limit performance of the agreement;

(r) 
permitting, or having the effect of permitting, the supplier, but not the consumer, to renew or not renew the agreement;

(s) 
limiting, or having the effect of limiting, the supplier's vicarious liability for its agents;

(t)
permitting the supplier, upon termination of the agreement by either party, to demand unreasonably high remuneration for the use of a thing or right, or for performance made, or to demand unreasonably high reimbursement of expenditure;

(u)
permitting the supplier to impose on the consumer, without good reason, immediate payment of an excessive part of the price prior to performance of the agreement;

(v) 
excluding or restricting the consumer's right to rely on the statutory defence of prescription;

(w) 
imposing a limitation period that is shorter than otherwise applicable under the common law or legislation for legal steps to be taken by the consumer (including for the making of a written demand and the institution of legal proceedings) ;

(x)
modifying the normal rules regarding the distribution of risk to the detriment of the consumer;

(y) 
allowing the supplier an unreasonably long time to perform;

(z) 
forcing the consumer to indemnify the supplier against liability incurred by it to third parties;
(aa)
 providing that the consumer must be deemed to have made or not made a statement or acknowledgment to his or her detriment, unless -

(i) 
a suitable period of time is granted to him or her for the making of an express declaration in respect thereof; and

(ii) 
at the commencement of the period the supplier draws the attention of the consumer to the meaning that will be attached to his or her conduct;

(bb) 
providing that a statement made by the supplier which is of particular interest to the consumer is deemed to have reached the consumer, unless such statement has been sent by prepaid registered post to the chosen address of the consumer;

(cc) 
entitling the supplier to claim legal or other costs on a higher scale than usual, where there is not also a term entitling the consumer to claim such costs on the same scale;

(dd) 
providing that a law other than that of the Republic applies to a consumer

agreement concluded and implemented in the Republic, where the consumer was residing in the Republic at the time when the agreement was concluded.

4.8
The Act also gives examples of what would be considered unfair, unreasonable or unjust:
4.8.1
The terms or agreement is excessively one-sided in favour of any person other than the consumer.

4.8.2
The terms of the transaction or agreement are so adverse to the consumer as to render them inequitable (not equally fair to both parties / unbalanced).

4.8.3
The consumer relied upon a false, misleading or deceptive representation, of the type listed in Section 41 or a statement of opinion provided by the supplier to the detriment of the consumer.

4.8.4
The transaction or the agreement was subject to a condition, or a notice to a consumer regarding the assumption of risk as provided for in Section 49 (1) [see below]  and;

4.8.5
The term, condition or notice itself is unfair, unreasonable, unjust or unconscionable;  and

4.8.6
The fact, nature and effect of that term, condition or notice was not drawn to the attention of the consumer.

4.9
A supplier must not, in terms of Section 48, require a consumer to:

4.9.1

Waive any rights.

4.9.2

Assume any obligation.

4.9.3
Waive any liability of the supplier on terms that are unfair, unreasonable or unjust, or impose any such terms as a condition of entering into a transaction.

5.
PROHIBITED TRANSACTIONS, AGREEMENTS, TERMS AND CONDITIONS


(SECTION 51)

5.1
Section 51 does not permit a transaction or agreement to be made subject to any term or condition that:

5.1.1
Misleads or deceives the consumer, or subjects the consumer to fraudulent conduct.

5.1.2

Waives or deprives the consumer of a right in terms of the Act.

5.1.3

Avoids a supplier’s obligation or duty in terms of the Act.

5.1.4

Sets aside or overrides the effect of any provision of the Act.

5.1.5

Authorises the supplier to do anything that is unlawful in terms of the Act.

5.1.6

Authorises the supplier to not do something that is required in terms of the Act.

5.1.7
Limits or exempts a supplier of goods or services from liability for any loss, directly or indirectly, attributable to the gross negligence of the supplier or any person acting for or controlled by the supplier, or amounts to an assumption of risk or liability by the consumer for a loss caused by such gross negligence.

5.1.8
Imposes an obligation on a consumer to pay for damage to, or otherwise assume the risk of handling, any goods displayed by the supplier (unless they cause the damage maliciously as set out in Section 18 (1)).
5.1.9
A term in an agreement requiring the consumer to forfeit any money to the supplier:


(a)
if the consumer exercises any right in terms of the Act;


(b)
to which the supplier is not entitled in terms of the Act or any other law.

5.1.10
A term in an agreement falsely expressing an acknowledgement by the consumer that:

(a)
before the agreement was made, no representations or warranties were made in connection with the agreement by the supplier;

(b)
a consumer has received goods or services or a document that is required to be delivered to the consumer.

5.1.11
A term in an agreement authorising any person acting on behalf of the supplier to enter any premises for the purposes of taking possession of goods to which the agreement relates.

5.1.12
A term in an agreement containing an undertaking by the consumer to sign, in advance, any documentation relating to enforcement of the agreement, irrespective of whether such documentation is complete or incomplete at the time it is signed.

5.1.13
A term in an agreement containing a consent by the consumer to a predetermined value of costs relating to enforcement of the agreement, accept to the extent that it is consistent with the Act.

5.1.14
A term in an agreement expressing an agreement by the consumer to deposit with the supplier an identity document, credit or debit card etc. (other than for the purpose of identification or to make a copy) or a personal identification code, except to facilitate a transaction.

6.
RIGHT TO RETURN GOODS [SECTIONS 20, 55, 56 & 19]
6.1
The Consumer is entitled under certain circumstances to cancel a sale and to return the goods to the supplier and receive a full refund.  This right is dealt with in Sections 20 and 56 of the Act, but does not limit any other right in law that a Consumer may have to return goods and receive a refund.

6.2
In terms of Section 20 (2) a Consumer may return goods and receive a full refund under the following circumstances:

6.2.1

Goods delivered in terms of a Direct Marketing Agreement where the Consumer rescinded the agreement during the “cooling-off” period (see Section 16).

6.2.2

Goods delivered where the Consumer did not have an opportunity of examining such goods before delivery.  The Consumer can only reject the goods if:

(a) they are not of a type and quality reasonably contemplated in the agreement;

(b) if it was a Special Order Agreement and the goods do not reasonably conform to the material specifications of the special order.

6.2.3

If a mixture of goods (some as agreed upon and some of a different description) is delivered – the Consumer may refuse delivery of the goods which are not in accordance with the agreement, or the Consumer may reject all of the delivered goods.

6.2.4

Special purpose goods, where the Consumer has specifically informed the supplier of that purpose or of the use to which the Consumer intends to apply those goods and the Consumer finds within 10 business days after delivery that the goods are unsuitable for that particular purpose.
6.3
The tests to be applied in ascertaining whether the goods are of a type and quality reasonably contemplated in the agreement, are the following:

6.3.1

If the Consumer has agreed to purchase goods solely on the basis of a description or sample, or both, the goods delivered must, in all material respects and characteristics, correspond with the description or the sample, as the case may be;  and
6.3.2

if a supply of goods is by sample and by description, the goods must correspond with the sample and with the description.

6.4
The Consumer is, however, not entitled to return goods if:

6.4.1

for reasons of public health or otherwise, a public regulation prohibits the return of those goods;  or

6.4.2

after having been delivered, the goods have been partially / entirely disassembled, physically altered, permanently installed, attached, joined or added to, bent or combined with, or embedded within, other goods or property.

6.5
Although it is stated that the Consumer, when returning goods, is entitled to a full refund, the supplier is entitled to deduct the following charges:

6.5.1


original unopened packaging – no charge.

6.5.2

original condition and repackaged in original packaging – a reasonable amount for use of the goods, or for consumption or depletion of the goods, unless such consumption or depletion was limited to a reasonable amount necessary for purposes of determining whether the goods were acceptable to the Consumer.

6.5.3

any other case – a charge for necessary restoration costs to make the goods fit for restocking.

6.6
In terms of Section 56 a Consumer, when goods are supplied to him, receives an implied warranty of quality from the Producer or importer, the distributor and the retailer.  If the goods fail to satisfy that implied warranty (for example : the goods are defective), the Consumer may, within 6 months after delivery of the goods, return the goods to the supplier and, the supplier must, at the direction of the Consumer, either:
6.6.1

repair or replace the failed, unsafe or defective goods;  or

6.6.2

refund to the Consumer the price paid by the consumer for the goods.

6.7
With regard to the delivery of goods, it is important to note that unless otherwise expressly agreed, it is an implied condition of every transaction for the supply of goods / services that:

6.7.1

The supplier is responsible for delivery of the goods / services:

(a) on the agreed date and time or, otherwise, within a reasonable time after date of the agreement;

(b) at the agreed place of delivery;  and

(c) at the cost of the supplier.

6.7.2

The agreed place of delivery is the supplier’s place of business;  and

6.7.3

the goods to be delivered remain at the supplier’s risk until the Consumer has 



accepted delivery.

6.8
The Consumer is regarded to have accepted delivery on the earliest:
6.8.1

when the Consumer expressly / implicitly communicates acceptance of delivery;  or

6.8.2

when the goods have been delivered to the Consumer, and:

(a) the Consumer deals with the goods in such a manner that such dealings would be inconsistent with the supplier’s ownership of those goods;  or
(b) after the expiry of a reasonable time, the Consumer retains the goods without rejecting delivery.

6.9
If the supplier tenders delivery at the location, on a date or time other than as agreed, the 


Consumer may:

6.9.1

accept delivery.

6.9.2

require delivery / performance at the agreed location, date and time;  or

6.9.3

cancel the agreement without penalty.

6.10
If the supplier delivers a larger quantity of goods than the Consumer agreed to buy, the Consumer may:

6.10.1

reject all of the delivered goods;  or

6.10.2

accept delivery of the goods and:

(a) pay for the agreed quantity at the agreed rate;  and 

(b) the Consumer must allow the supplier to recover the unsolicited goods within 10 business days after delivery.

7.
CONSUMER’S RIGHT TO CANCEL ADVANCE RESERVATION, BOOKING OR ORDER WITHOUT BEING LIABLE FOR A CHARGE FOR DOING SO [SECTION 17]:

i)
The supplier is, however, entitled to charge a reasonable deposit in advance;  and

ii)
to impose a reasonable charge for cancellation.


7.1
For purposes of determining whether the charge is unreasonable, it is stated that if the charge exceeds a fair amount, it will be unreasonable.  The fairness of the amount is determined by having regard to:

7.1.1

The nature of the goods or services that were reserved / booked;

7.1.2

the length of notice of cancellation;

7.1.3

the reasonable potential for the supplier to find an “alternative” Consumer;  and

7.1.4

the general practice of the relevant industry.

7.2
A cancellation fee may not be imposed if the Consumer is unable to honour the booking, reservation or order because of the death or hospitalisation of the person for whom or for whose benefit the booking, reservation or order was made.

8.
A CONSUMER’S RIGHT TO CHOOSE [SECTION 13]
8.1
The general rule is that a supplier may not bundle goods / services, unless the convenience to the Consumer in doing so, outweighs the limitation in the Consumer’s right to choose, or if there is an economic benefit for consumers arising from the bundling or the bundled goods / services are offered separately and at individual prices.
8.2
Bundling takes place when it is expected from a Consumer to purchase other goods / services from the supplier (for example : shampoo and conditioner, DSTV Bouquet, Warranty / Service Plan with a purchased vehicle, and/or the service must take place with the manufacturer).

9.
A CONSUMER’S RIGHT TO EXAMINE [SECTION 18]

9.1
A Consumer has the right to handle goods displayed by a supplier, and even if there is a notice to the contrary.  A Consumer is not responsible for damage to the displayed goods, unless that damage results from action by the Consumer amounting to gross negligence or recklessness, or malicious behaviour, or criminal conduct (therefore, if a child breaks something in a shop, no liability will arise even if there is a notice stating that if you break something it will be considered sold).

9.2
A Consumer has the right to pick and choose goods openly displayed.

9.3
If goods are purchased on the basis of a description / sample, or both, then the goods delivered must, in all material aspects and characteristically, correspond with that description / sample.

10.
A CONSUMER’S RIGHT TO QUALITY SERVICES [SECTION 54]

10.1
A Consumer has the right to:

10.1.1

The timely performance and completion of services.

10.1.2

The timely notice of any unavoidable delay in the performance of services.

10.1.3

The performance of services in the manner and quality that persons are generally entitled to expect.
10.1.4

The use, delivery or installation of goods that are free of defects and of a quality that persons are generally entitled to expect.

10.1.5

The return of any property or control of any property in, at least, as good condition as it was when the Consumer made it available to the supplier for the purpose of performing such services.

10.2
If a supplier fails to perform a service to the standards above, the Consumer is entitled to demand:

10.2.1

that the supplier remedy any defect in the quality of the services performed or goods supplied;  or

10.2.2

a refund of a reasonable portion of the price paid for the services performed or the goods supplied.

10.3
In terms of Section 57 the supplier must also return any goods removed during repair and maintenance, returning them to the Consumer in a reasonably clean container.

10.4
In terms of Section 65 a supplier (for example : Market Agent, Livestock Agent) must also exercise reasonable care and diligence in looking after property (for example : fresh produce / livestock), including deposits (for example : trust monies) held on behalf of   the Consumer (Producer).  The supplier would be liable for any loss arising from his failure to take reasonable care.

11.
A CONSUMER’S RIGHT TO SAFE, GOOD QUALITY GOODS  [SECTION 55]

11.1
Unless a Consumer has been expressly informed that particular goods are offered in a specific condition, and he has expressly agreed thereto, or knowingly acted in a manner consistent with the acceptance of goods in that condition, every Consumer has the right to receive goods that:

11.1.1

are reasonably suitable for the purpose for which they are generally intended;

11.1.2

are of good quality, in good working order and free of defects;

11.1.3

will be usable and durable for a reasonable period of time;  and
11.1.4

will comply with any applicable standards set forth in the Standards Act, 1993, or any other public regulation.

11.2
If the Consumer specifically informs the supplier of the particular purpose for which he intends to use goods, and the supplier ordinarily offers to supply such goods or acts in a manner consistent with being knowledgeable about the use of such goods, the Consumer is entitled to expect that the goods are reasonably suitable for the specific purpose that he indicated to the supplier.

11.3
When deciding whether any particular goods are reasonably suitable for the purposes intended, all surrounding circumstances of supply are considered, including:

11.3.1

The manner in which, and the purpose for which the goods were marketed, packaged and displayed.
11.3.2

The use of any trade description or mark.

11.3.3

Any instructions or warnings with regard to the use of the goods.

11.3.4

The range of things that may reasonably be anticipated to be done with the goods;  and

11.3.5

the time when the goods were produced and supplied.

11.4
It is important to note that it makes no difference whether a product failure or a defect was latent or patent, or even whether it could have been detected by a Consumer before taking delivery of the goods.  A product failure or defect may not be inferred in respect of particular goods solely on the grounds that better goods have subsequently become available from the same or another supplier / producer.

12.
IMPLIED WARRANTY OF QUALITY [SECTION 56]

12.1
The general rule is that in any transaction where the supply of goods (new or second-hand) is involved, there is an implied warranty that a producer, importer, distributor or retailer each warrant that the goods supplied comply with the standards set forth in Section 55 (see paragraph 11 above).

12.2
In terms of such warranty, the Consumer may return the goods to the supplier (usually, but not always, the retailer) within 6 (six) months after delivery to him without penalty and, at the expense of the supplier, if the goods fail to satisfy the said requirements and standards.  The Consumer can elect to have such goods repaired or replaced, or may ask for a refund of the price paid for the goods.

12.3
If a supplier repairs goods and within 3 (three) months after that repair, the failure, defect or unsafe feature has not been remedied, or a further failure, defect or unsafe feature is discovered, the supplier must:

12.3.1

replace the goods;  or

12.3.2

refund the Consumer the price paid for the goods.

13.
VOETSTOOTS CLAUSES

13.1
In terms of Section 48 (1)(c), a supplier must not require a Consumer or other person to whom goods / services are supplied, to waive any rights on terms that are unfair, unreasonable or unjust.  This prohibition applies only to goods / services supplied in the ordinary course of business for consideration (see the definition for “Supply”) and, is therefore, not applicable to a private seller of a motor vehicle or a house.
13.2
A “voetstoots” clause is a clause whereby the Consumer waives his right to hold the supplier liable for latent defects.  In business contracts covered by the Act, this clause will not be allowed, but it could be argued that it will be allowed in private contracts, [unless the Act is interpreted to give effect to the protection of Consumers (see Sections 2 and 3)].

14.
WARRANTY ON REPAIRED GOODS [SECTION 57]

14.1
All new or reconditioned parts installed during repairs or maintenance work, as well as the labour involved, are automatically warranted for a period of 3 (three) months after the date of installation, or such longer period as the supplier may specify, in writing.

14.2
The above warranty is:

14.2.1

Concurrent with any deemed, implied or express warranty.

14.2.2

Void, if the Consumer has subjected the part or the goods in which it was installed to abuse;  and

14.2.3

does not apply to ordinary wear and tear.


15.
WARNINGS [SECTIONS 49 & 58]

15.1
The supplier of any activity or facility that is subject to certain risks must specifically draw the fact, nature and potential effect of that risk to the attention of consumers.

15.2
The type of risks that must be pointed out are:

15.2.1

risks of an unusual character or nature.

15.2.2

risks in respect of which a Consumer could not reasonably be expected to be aware or to contemplate;  and

15.2.3

risks that could result in serious injury or death.

15.3
The manner in which the Consumer should be made aware of the existence of such risks is as follows:

15.3.1

A provision or notice to that effect must be written in plain language.

15.3.2

The provision or notice must be in a conspicuous manner and form that is likely to attract the attention of the Consumer;  and

15.3.3

the provision or notice must be drawn to his attention before the earlier of the time at which he enters into the transaction, begins to engage in the activity, or enters or gains access to the facility on the one hand, or when he is required or expected to offer consideration for the transaction or agreement, on the other hand.
15.4
The Act specifically provides that the following types of clauses must be drawn to the attention of a Consumer in the manner set forth above:

15.4.1

a notice or provision that would, in any event, limit the risk of liability of the supplier or any other person.

15.4.2

constitutes an assumption of risk or liability by the Consumer.

15.4.3

imposes an obligation on the Consumer to indemnify the supplier or any other person;  or

15.4.4

be an acknowledgement of any fact by the Consumer.

15.5
A person who packages any hazardous or unsafe goods for supply to Consumers must display, on or within that packaging, a notice providing the Consumer with adequate instructions for the safe handling and use of those goods.

15.6
A person who installs any hazardous or unsafe goods or supplies any such goods to a Consumer in conjunction with the performance of any services, must give the Consumer the original copy of:

15.6.1

any document which provides the Consumer with adequate instructions for the safe handling and use of those goods.

16.
PROHIBITATED TRANSACTIONS, AGREEMENTS, TERMS OR


CONDITIONS [SECTION 51]
16.1
The following terms or conditions are expressly prohibited, being terms or conditions purporting to:

16.1.1

limit or exempt a supplier of goods or services from liability for any loss directly, or indirectly, attributable to the gross negligence of the supplier or his agent.

16.1.2

constitute an assumption of risk or liability by the Consumer for the abovementioned loss.

16.1.3

impose an obligation on the Consumer to pay for damages to, or otherwise assume the risk of handling any goods displayed by a supplier, except a notice which makes it clear that the Consumer will be liable for such loss or damage if it arises from an action by the Consumer amounting to gross negligence, recklessness, malicious behaviour or criminal conduct.

16.2
The following acknowledgements in an agreement are also prohibited:

16.2.1

An acknowledgement that before the agreement was made, no representations or warranties were made in connection with the agreement by, or on behalf of the supplier;  and

16.2.2

an acknowledgement that the Consumer has received goods / services or a document that is required by the Act to be delivered to the Consumer.

16.3
The Act also prohibits terms which require a Consumer to forfeit money to the supplier:

16.3.1

if the Consumer exercises any rights in terms of the Act;  or

16.3.2

to which the supplier is not entitled in terms of the Act or any other law.

16.4
The following terms are also prohibited:

16.4.1

Terms which express, on behalf of the Consumer:

16.4.1.1

an authorisation for any person acting on behalf of the supplier to enter premises for purposes of taking possession of goods;

16.4.1.2 

an undertaking to sign, in advance, any documentation relating to the enforcement of the agreement, even where such documentation is complete at the time when it is signed;  
16.4.1.3

a consent to a predetermined value of costs relating to the enforcement of the agreement;  or

16.4.1.4

terms which express an agreement by the Consumer to:

i) deposit with the supplier an I.D document, credit or debit card, bank account or automatic teller machine access card, or any similar identifying document or device;  or

ii) provide a pin code or number to be used to access an account.

17.
PRODUCT LIABILITY [SECTION 61]

17.1
It is important to note that Section 61, which provides for a producer, importer, distributor or retailer of any goods to be liable without proof of negligence for any harm caused by the goods, applies even though the transaction may be exempt from the application of the Act.

17.2
If more than one party is potentially liable, the Consumer can sue any one of them, as their liability is joint and several.  A party who pays or who has paid a Consumer, has a right of recovery against the other parties for a contribution towards that payment.

17.3
The damage may arise from a product failure, defect or hazard, or inadequate instructions or warnings regarding any hazards arising from or associated with the use of any goods.

17.4
Even if the harm was only caused partly by the above, liability will still follow.
17.5
The type of damage for which a person can sue includes, inter alia:

17.5.1

death or injury to a natural person.

17.5.2

illness of a natural person.

17.5.3

loss of or physical damage to property.

17.5.4

economic loss that results from any of the types of harm listed above (for example : consequential or indirect losses).

17.6
It is also important to note that the supplier of services who applies, supplies, installs or provides access to any goods, is regarded as a supplier of goods for purposes of Section 61.

17.7
The following defences are available:

17.7.1

the unsafe product characteristic, failure, defect or hazard that caused the damage is wholly attributable to compliance with a public regulation.

17.7.2

the unsafe product characteristic, failure, defect or hazard:

i) did not exist in the goods at the time it was supplied;  or

ii) was wholly attributable to compliance by the Defendant with instructions provided by the person who supplied the goods to the Defendant;  or

iii) it is unreasonable to expect the distributor or retailer to have discovered the unsafe product characteristic, failure, defect or hazard, having regard to his role in marketing the goods to consumers;  or
iv) the claim for damages has become prescribed because it is brought more than three years after:

a) the death or injury of the Consumer;

b) the earliest time at which a person had knowledge of the material facts about an illness which he has suffered;  or

c) the earliest time at which a person with an interest in any property had knowledge of the material facts about the loss or damage to that property;  or

d) the notice date on which a person suffered any economic loss.

18.
LIVE STOCK AUCTIONS
What will be the impact of the new Consumer Protection Act 68 of 2008 (CPA) on the sale of Livestock at Auctions?
18.1 
Introduction
Section 45 of the CPA governs Auctions. The auction industry has now to prepare for the first direct auction rules ever legislated in South African history. Section 45 reads as follows:

Auctions: 

45. (1) In this section, ‘‘auction’’ includes a sale in execution of or pursuant to a court order, to the extent that the order contemplates that the sale is to be conducted by an auction. 

(2) When goods are put up for sale by auction in lots, each lot is, unless there is evidence to the contrary, regarded to be the subject of a separate transaction. 

(3) A sale by auction is complete when the auctioneer announces its completion by the fall of the hammer, or in any other customary manner, and until that announcement is made, a bid may be retracted. 

(4) Notice must be given in advance that a sale by auction is subject to— 

(a) a reserved or upset (the lowest price at which a seller is willing to sell an item) price; or 

(b) a right to bid by or on behalf of the owner or auctioneer, in which case the 

owner or auctioneer, or any one person on behalf of the owner or auctioneer, 

as the case may be, may bid at the auction. 

(5) Unless notice is given in advance that a sale by auction is subject to a right to bid by or on behalf of the owner or auctioneer— 

(a) the owner or auctioneer must not bid or employ any person to bid at the sale; 

(b) the auctioneer must not knowingly accept any bid from a person contemplated in paragraph (a); and 

(c) the consumer may approach a court to declare the transaction fraudulent, if this subsection has been violated. 
18.2 
Definitions, Interpretation and Application 

It is important for a clear understanding of the Act and the Regulations, to understand the underlying definitions of the words and phrases used in the Regulations. 
In regulations 25 to 40, unless the context indicates otherwise, any word or expression to which a meaning has been assigned in the Act has the same meaning. The following important definitions are included in the Regulations:

"absolute auction" means an auction at which- 

(a) goods are sold to the highest bidder without reserve; 

(b) the auction does not require a minimum bid;

(c) the auction does not allow competing bids of any type by the seller or an 

agent of the seller ; and 

(d) the seller of the goods cannot withdraw the goods from auction after the 

auction is opened and there is public solicitation or calling for bids; 

"advertisement" means any written, oral, or electronic communication that offers goods or any combination thereof by or at auction, or promotes, solicits, induces, or offers to conduct an auction or to provide auction services; 
"auction" means a sale at which prospective purchasers are invited to bid and includes a sale at which bids are suggested and the suggested amounts progressively reduced until a bid is actually made, but does not include any process, project or matter related to are quest for proposals issued by an organ of state; 

"auction house" means a company or other juristic person which from time to time conducts auctions as part of its business; 
"auctioneer" means the person conducting an auction, irrespective of whether he or she is doing so for his or her own account or as employee of or agent for an auction house or other person; 

"closed auction" means an auction where the auctioneer or the owner, as the case may be, issues an invitation to take part in an auction only to a finite list of consumers; 

"defect" means any quality, condition or situation, or lack there of, relevant to the successful use or operation of goods or immovable property, but excludes any visible minor cosmetic flaw; 

"game" means game as defined in section(1) of the Game Theft Act, 1991(Act No. 105 of 1991)
"goods" includes, where appropriate, services; 

"livestock" means cattle, sheep, goats, pigs, horses, mules and donkeys; 

"lot" means any group of goods sold or offered for sale as a unit and identified as such; 

18.3 
General

(a)
 Bids, now, may be retracted until the fall of the hammer and such bid can not be made non-retractable before this point. South African auctioneers will follow worldwide trends, which aim at putting the power back into the consumer’s hands.

(b) 
The Regulations apply to all auctions, (which have not been excluded) irrespective of the nature of the goods offered on auction, the value of the property or the reason for conducting the auction. 

(c) 
The Regulations however do not apply to- 


(i)
 transactions concluded under the auspices of a registered or licensed stock exchange or similar institution; or 


(ii) 
an auction where the goods for sale have been donated for sale at an auction and the proceeds of the auction are paid to a bona fide religious, educational, cultural, welfare, social or sports organization or body which does not as its primary activity undertake commercial or business operations, but an auction conducted as a sale in execution or ordered by a court of law does not constitute an auction contemplated in paragraph (i). 
(d) 
The Regulations also provide that any provision in any agreement relating to goods sold or bought at an auction or advertised or offered for sale at an auction, or any agreement providing for conducting the auction itself, in conflict with the regulations, does not from the moment of its conception or conclusion, as the case maybe, have any force or effect. 

(e) 
It is also important to note that regulations do not detract from any law providing for or related to the advertising, sale, purchase, delivery, rendering or financing of goods. 

18.4 
The CPA Regulations 2010.

i)
 The General Regulations focus primarily on four areas: franchise agreements; certain advertising practices, auctions and the labelling of products. Auctions receive a great deal of attention, which are particularly found in Regulations 24 – 40.
ii) 
If an auction is a closed auction (see definition above) or if a livestock or game auction is conducted regularly on a weekly on monthly basis, at the same time, the same place and by the same auctioneer and is subject to the same rules of auction; and nothing but livestock or game is on offer, the provisions of Regulations 25(1) (Mandatory Advertising of auctions) and 26 (4) (Consumers rights to advert) do not apply to such auction (Regulation 39).
iii) 
If an auction does not qualify as above then it is mandatory that the item, lots or service in that auction to be sold must have been advertised either in print form or electronically in order for the public to become aware of the auction, the goods on offer and the rules governing the auction (Regulation 25). The auctioneer is responsible for the advertisement, and the onus to prove that he or she in fact did so rests on him or her to prove. Adverting of the auction must take place at least 24 hours prior to the commencement of the auction and goods may be withdrawn any time prior to commencement (Regulation 25).
iv) 
The general rules of advertising of auctions are stipulated in Regulation 26. They, however, do not apply to livestock and game auctions which meet the requirements of Regulation 39. (See paragraph (ii) above)
18.5 
Rules of Auction: Regulation 27
	Sub - Regulation
	Commentary

	(1)
	Generally the auctioneer must in writing compile the rules of auction which must be available to the public 24 hours prior to the commencement of the auction, however this provision does not apply to livestock or game auctions.

	(2) 
	Sets out the minimum requirements of the auction rules with regard to form and the information to be supplied

	(3)
	The rules of auction may not -

(a) exclude liability in respect of inaccurate information provided in the advertising of the auction;

(b) exclude liability in respect of the rules of auction not meeting the requirements of these regulations; or

(c) contain any qualification, reservation or diminution of the requirements of these regulations unless expressly provided for.

	(8)
	The rules of the auction need not be read out at an auction to be valid, but only if these rules are the same as for previous auctions and are generally available on the auction house or the auctioneer is website or at the auction house or the auctioneer’s business premises during normal business hours. 

	(9)
	The rules of auction may not exclude the right of inspection of the goods on offer and this means that the auctioneer must afford consumers a reasonable period of time and opportunity to inspect the goods on offer prior to the commencement of the auction, and no fee may be charged for this.


18.6 
Auctioneer and auction house to hold and account for consumer’s property: Regulation 28
	(1)
	The auctioneer or auction house must at all times comply, strictly, with section 65(2) of the CPA which entails that should he be in possession of any prepayment, deposit, membership fee, or other money, or any other property belonging to or ordinarily under the control of a consumer, he must not treat that property  as being his own property an in the handling, safeguarding, and utilisation of such property he must exercise the necessary degree of care, diligence and skill that can reasonably be expected of a person responsible for managing the property belonging of another person. Auctioneers will be liable to the owner for any loss resulting from failure to comply with these requirements. These provisions seem to indicate that if the livestock agent receives money upfront he will have to open a trust account. 

	(2)
	The auctioneer may only sell the goods on auction once there has been a written agreement entered into with the owner or rightful holder of the goods (livestock). The agreement must contain the terms and conditions, upon which the auctioneer accepts the goods (livestock) for sale.

	(3), (4)
	Contains the minimum information to be included in the agreement. (See Regulation 28(3)(a)-(k) which agreement must be signed by the owner of the rightful owner of the goods and which must be retained for three years by the auctioneer.

	(5)
	In performing the duties of an auctioneer, every auctioneer is deemed to be the agent of the owner or rightful holder of the goods relating to the auction. His or her duties must be performed so that the highest or most favourable offer made by a bidder is accepted and such duties must be in accordance with the highest standard applicable to auctions.

	(6)
	An auctioneer must keep abreast of the current market conditions of goods at all times in order to be in the position to advise and perform his or her services.

	(7)
	An auctioneer owes the duty of care towards his client, and must preserve a professional and confidential relationship with his client. The auctioneer must timeously reveal the estimated costs and services for conducting the auction. Should the auctioneer be aware, or ought to be reasonably be aware of any risks associated with the auction of particular goods, he must disclose this risk to his client.   

	(8)
	All unsold property must be returned to the owner immediately upon completion of an auction unless otherwise agreed.

	(9)
	An itemised account of all goods sold, amount received and name of buyer must be given to the owner.


18.7 
Disqualification to conduct auctions: Regulation 29
Where a person has been found guilty by a court of law of an offence of which fraud or dishonesty is an element, or any other offence whereby they were sentenced to imprisonment exceeding 5 years without the option of a fine, is of unsound mind, or is an unrehabilitated insolvent may not conduct an auction or act as an auctioneer.
i.8 
Prohibited behaviour: Regulation 30
i) An auctioneer may receive a fee or commission only in respect of sold goods which have been delivered to the purchaser or registered in the person’s name, unless another arrangement was made with the purchaser, and which arrangement will ensure proper delivery of the goods purchased; 
ii) An auctioneer may not accept a bid from a person unless he or she is registered in the Bidder’s Record.

iii) 
No minimum or reserve price may be set nor may an item or lot be removed from an auction without the express written permission of the seller. 
iv) 
Only items that were advertised may be bided for, unless advertising was unnecessary (eg. Livestock and game auctions)
v) 
The sequence of goods as advertised must not be deviated from.
vi)
 An auctioneer must not knowingly misrepresent the value, composition, structure, character or quality of the goods.
vii)
 An auctioneer must not pay another person in order to be appointed as auctioneer, whether in general or for a particular auction in respect of any specific goods.
viii)
 An auctioneer must not prevent access to any advertisement, or rules of the auction or the vendor’s role.
18.9
 False entry in an auction record: Regulation 31
i)
 An auctioneer, including an employee of the auctioneer or the auction house, may not knowingly enter in any record kept, any name or other details other than the real name and details of the actual successful bidder.
ii)
 If the auctioneer acts contrary to this stipulation, he or she will be guilty of contravening the regulation, unless he or she can prove he/she was not aware that the details were in fact otherwise.
18.10 
Bidder’s record: Regulation 32
i) 
The bidder’s record must record the identity of all registered bidders at an auction. A prospective bidder must prior to the commencement of an auction register his identity in the record. The registration must meet the requirements of Chapter 1 of the regulations in terms of the Finance Intelligence Centre Act 2001, (FICA – requirements in respect the establishment and verification of identity) and must be signed by the bidder. 
ii) 
Where a person intends to bid on behalf of another person, a letter of authority expressly authorising the representative to bid on behalf of his principal must be presented, both the representative and the bidder not present must comply with the FICA – requirements. 

iii) 
If a natural person is bidding on behalf of a company, the letter of authority referred to in paragraph (ii) above, must appear on the letterhead of the company along with a certified copy of a company resolution authorising the representative to do so.

iv)
 The bidder’s record must be available for public inspection at anytime and free of charge during an auction at the premises where the auction is to be held, and, before and after the auction also at the auctioneer’s place if business during normal business hours.

18.11 Ownership: Regulation 33  

A person who wishes to dispose of his or her property must sign a declaration stating that he or she is the owner or rightful holder of the goods and that declaration must be submitted to the auctioneer.

18.12 
Bidding: Regulation 34 

	Sub - regulation
	Commentary

	(1)
	A device or paddle must be provided to the registered bidder as well as stating his bidding number.

	(2), (3)
	A bid from an unregistered person is invalid and the place where the auction is to take place must be open for the general public.

	(4)
	An auctioneer must have a vender’s roll in which all details of the auction are recorded. At list of minimum requirements is applicable – see regulation 34(4)(a)-(i)

	(5)
	Consumers must be given a reasonable period of time and opportunity to inspect the goods on offer prior to the commencement of the auction and no fee must be charged in respect of such inspection.

	(6)
	Subject to any reserve price, the highest bidder, when the auctioneer announces the completion of a sale by the fall of the hammer, is the purchaser of the goods or lots on auction.

	(7)
	No fee may be charged for participation in an auction, but this does not apply to refundable deposits.

	(8)
	Upon concluding the proceedings of an auction, the auctioneer must announce that the auction has come to an end; sign the vendor’s roll and certify that the proceedings of the auction were to the best of his or her knowledge conducted in accordance with these regulations, any other applicable law and the rules of auction 


18.13 
Mock Auctions: Regulation 35
Mock auctions are not allowed

18.14
Internet or electronic auctions: Regulation 36
i)
An auction may be conducted via the Internet or other electronic medium only if t meets the requirements in respect of an auction provided for in the regulations or other applicable law. A prospective bidder must register by providing his or her full names and address, ID or passport number, age, physical address and details of the means by which payment will be effected.

ii) 
The auctioneer may not exclude liability if any goods purchased are not delivered to the purchaser.
18.15 Records: Regulation 37

i) 
All records prescribed in the regulations must be kept for a period of at least 5 years. 
ii)
 Any person in possession of such records shall upon receiving a letter, and at his or her own cost, provide the National Consumer Commission or any relevant forum with certified copies. The said Commission may not for the purposes of criminal proceedings provide copies of any documents which has come into its possession unless by order of court.
18.16
Livestock and game auctions: Regulation 39
If a livestock or game auction is conducted regularly on a weekly or monthly basis at the same time, the same place and by the same auctioneer or auction house and subject to the same rules of auction and provided nothing but livestock or game is on offer, the provisions of regulations 25(1) and 26(4) do not apply to that auction. 

19.
TRANSITIONAL PROVISIONS [SECTION 121 (3)]

The transitional provisions of the Act are described in Schedule II which provides the extent of application of the Act to pre-existing agreements.

In compiling this overview, we were assisted by a book “The Consumer Protection Act Made Easy” written by Advocate M J Melville.
Yours faithfully

WEAVIND & WEAVIND INC.
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� When one applies the definition of “Consumer” in respect of the different role players in the industry, one will find the following:


(a)	The market authority is a supplier of services vis-à-vis, the Producer and the market agent.


(b)	The Agent (Fresh Produce Market Agent, Export Agent, Live Stock Agent) is a supplier of services vis-à-vis, his principal the Producer, but he is also an intermediary vis-à-vis, the purchaser to whom the fresh produce are sold. 


(c)	The Producer is a supplier of goods, but is a consumer vis-à-vis, the market authority which renders services to the Producer.


(d)	The purchaser is a consumer vis-à-vis, the farmer who sells produce to him and he is also a consumer vis-à-vis, the Agent who renders services to him.





� A market authority, whether private or public, will also be regarded as a “supplier” of services.


� In terms of this definition, a Market Agent, when acting as the Agent on behalf of the farmer in liaising with the purchaser will not be regarded as a “Intermediary” for purposes of the Act because his activities are already regulated in terms of other national legislation.


� In terms of Section 5 (6) certain arrangements are regarded as transactions:


1.	The supply of goods or services in the ordinary course of business to any of its members by a club, trade union, association, society or other collectivity, whether corporate or unincorporated, of persons voluntarily associated and organised for a common purpose or purposes, whether for fair value, consideration or otherwise, irrespective of whether there is a charge or economic contribution demanded or expected in order to become or remain a member of that entity.


� In terms of this definition, the rules issued by the Minister will be regarded to be a “Public Regulation”.


� In terms of this definition, APAC will qualify as a “Regulatory Authority”.


� Where the State acts as a supplier it must comply with the Act in its dealings with consumers (who are not exempt).


� A monetary threshold of R3 million has been determined provisionally.


� The goods or services supplied in terms of a Credit Agreement are nevertheless subject to the provisions of the Act.


� APAC can, for instance, on behalf of the industry apply in terms of Section 5 (3) for an industry-wide exemption from one or more provisions of the Act, provided however that the grounds for such exemption are that the provisions in the Act overlap or duplicate a regulatory scheme administered by APAC in terms of any other national legislation or any treaty, international law convention or protocol.  APAC can, for instance, wish to apply for an exemption from the provisions of the Act dealing with the return of goods (see below), but then APAC will first have to regulate “the return of goods” in terms of the Rules in order to make out a case that the provisions of the Act overlap or duplicate a regulatory scheme administered by APAC in terms of other national legislation.  Once the Rules deal with “the return of goods”, then APAC will be entitled to apply for such an industry exemption.  


� Section 48 (1) determines that a supplier must not offer to supply any goods or services at a price that is unfair, unreasonable or unjust; or market any goods or services in a manner that is unfair, unreasonable or unjust.  A supplier must not accept payment for any goods or services unless the supplier has a reasonable basis for saying that he will be able to supply those goods or provide those services.  The supplier may not supply goods or services that are materially different from the goods or services paid for (Section 47 – dealing with overselling and overbooking).  A supplier cannot escape liability easily; a shortage of stock or capacity is not “due to circumstances beyond the supplier’s control” if the shortage results in someway from the supplier’s lack of diligence.  Bate marketing is also prohibitated in terms of Section 30 of the Act.  Bate marketing occurs when a supplier advertises any particular goods or services as being available at a specified price, to attract consumers to the business.  If a supplier does so, and his advertisement expressly states a limitation in the availability of those goods or services at that price, the supplier must make those goods or services available at that price, to the extent of the expressed limits.  Section 31 prohibits negative option marketing.  Negative option marketing consists of informing the consumer that the Sale Agreement will come into being or an agreement will only be modified should the consumer inform the supplier that the consumer does not wish to proceed with it.
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